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Asch, Michael.  "Aboriginal Self-Government and the Construction of Canadian Constitutional Identity" (1992) 30 Alberta Law Review 465.

Asch, an anthropologist, argues that the current Canadian constitutional law will prevent finding of a right of self-government because of its adherence to "universalism."  Asch suggests an alternate approach using the concept of "consociation" which he argues would involve recognition of individuals as members of communities and facilitate protection of equality for both individual and collective rights.

As an example, Asch applies the "consociation" approach to the Quebec situation.  Arguing that elements of the approach have already been adopted in the courts' recognition of "ethnonational collectivities."  Asch argues that "consociation" represents a better approach than "universalism" and suggests that the Constitution could support such an approach. 

Reasonably good legal analysis for a non-lawyer – principles are a little abstract though.

Relevance: May be a useful for arguing other perspectives.
Bankes, Nigel.  "Aboriginal Water Rights: Revisiting Bartlett" Reflections on Our Future... A New Century of Water Stewardship (PowerPoint presented at CWRA Conference, Banff, 14 June 2003) [unpublished].

PowerPoint presentation considers how the law has changed since the publication of Bartlett (see below).  Considers pre and post-Bartlett jurisprudence on several rights and the implications of changes since.

Significant changes occasioned by Delgamuukw (a provincial law may (justifiably) infringe a s.35 protected right; title may not be limited to "traditional use of such resources), Sioui, Badger, Marshall, Sundown (all support Bartlett's approach), Sparrow, Haida and Taku (duty to consult triggered "when the Crown has knowledge, real or constructive, of the potential existence of the Aboriginal right or title and contemplates conduct that might adversely affect it"), Nikal (AMF rule does not apply to navigable water bodies & strong presumption that reserves do not include beds), New agreements include Yukon, Gwichin, Sahtu, LIA, Nisga'a, Nunavut Final Agreement (generally contain water rights provisions, often co-management).
Conclusions are that there has not been significant case law on the issues and that agreements are growing in importance as a resource for considering the content of rights to water.

Relevance: Topic is closely related to my Law 649 paper topic.

Bankes, Nigel.  "The Legal Framework for Acquiring Water Entitlements from Existing Users" (2006) 44 Alberta Law Review 323.

This article provides a thorough analysis of the framework for transfer and assignment of entitlements under the Water Act (Alberta) and the Irrigation Districts Act.  The analysis focuses on the legal framework but includes insightful comments about potential uncertainty and discretion issues as well as a few comments on policy issues and effects of the scheme as a whole.  The article is well organized and makes the important differentiation between types or classes of entitlements and the rights associated with each.

Relevance: this is one of the only sources of information on the subject.  Relevant to practice and to understanding the Water Act and related legislation.

Bartlett, Richard H.  Aboriginal Water Rights in Canada:  A Study of Aboriginal Title to Water and Indian Water Rights (Calgary: Canadian Institute of Resources Law, University of Calgary, 1988).

THE authority on Aboriginal rights to water in Canada. Pre-Sparrow.  Methodically examines Canadian and United States decisions to determine the extent of Aboriginal rights to water and treaty rights to water.  Suggests that treaty rights should include right to adequate water to supply “all the practically irrigable acreage” with an early priority.  Suggests that Aboriginal title includes water rights but such rights likely limited to "the traditional use of such resources".  Promotes US "Winter's Doctrine" which suggests that the intent of the legislators setting apart reserves should be considered, and necessarily included all those rights necessary to make economic use of the land.  May need updating in light of recent law.

Relevance: Relevant to any discussion of Aboriginal water rights.

Bartlett, Richard H.  "Prior and Paramount Aboriginal Water Rights in Canada" (1987) 18 Canadian Institute of Resources Law Newsletter: Resources.  Also available at:  http://www.ucalgary.ca/~cirl/pdf/Resources18.pdf
Short article by Bartlett for a paper / presentation at public consultation re: Peigan / Oldman River Dam issues.  Represents a small piece of his overall work with few significant additions or deviations from what is included in Aboriginal Water Rights in Canada.
Relevance: May be useful for pithy summary quotes.

Grant, Peter R.A.  "The Supreme Court Of Canada's Decision In Marshall and Bernard:  Its Implications For Aboriginal Title In British Columbia" (Paper presented at the Aboriginal Law and Natural Resource Use Conference, Vancouver, 2005), (Vancouver: Continuing Legal Education Society of British Columbia, 2005).
Discussion of the Marshall & Bernard decision and its implications for Aboriginal title in BC.  Good discussion of evolution, suggests tightening of law since Delgamuukw.  Industry focused perspective.

Relevance: short summary of Marshall & Bernard.

Hunter, John J.L.  "Consultation Obligations In The Forest Sector - Recent Developments" (Paper presented at the Aboriginal Law and Natural Resource Use Conference, Vancouver, 2005), (Vancouver: Continuing Legal Education Society of British Columbia, 2005).

Provides a practical analysis of consultation obligations for the forestry industry.  Conclusions are based almost entirely on Haida.  Well written.

Relevance: Useful for providing a pragmatic explanation of the duty to consult.
Kempton, Kate.  "Bridge Over Troubled Waters: Canadian Law on Aboriginal and Treaty 'Water' Rights, and the Great Lakes Annex" (2005) The Water Hole <http://www.thewaterhole.ca/publications/Aboriginal%20water%20rights%20and%20annex%20paper%20final.pdf>

Specific discussion of interface between "annex regime" (Great Lakes treaty-type regime requiring consensus for certain diversions and uses) and Aboriginal rights.  Good Great Lakes specific history.  Interesting that she mentions "two underlying paradoxes" at the beginning of her article.  Aboriginal law background is focused somewhat on ON, but up to date and includes some discussion of recent consultation cases.  Water law section, does not add much concretely to Bartlett.  Bold use of evolving principles.  Very pro-Aboriginal.  Application to Great Lakes annex regime analogous to a limited extent to the AB context.

Relevance: applies evolving principles of honour of the crown and reconciliation to Aboriginal water rights.

Lysyk, Joanne R.  "Aboriginal Water Rights:  An Introduction To The Legal Issues" (Paper presented at the Aboriginal Law and Natural Resource Use Conference, Vancouver, 2005), (Vancouver: Continuing Legal Education Society of British Columbia, 2005).
Very basic overview of water rights, drawing extensively from Bartlett, but adds discussion of consultation obligations supported by recent decisions and reference to Nisga'a agreement.

Relevance: May be helpful in preparing conference presentation re: consultation, unfortunately no discussion of Marshall or Mikisew.

Macklem, Patrick.  Indigenous Difference and the Constitution of Canada (Toronto: University of Toronto Press, 2001).

Macklem provides excellent analysis of constitutional rights, in part by adopting an interdisciplinary approach and encouraging his reader to consider what the interests are that constitutional rights protect.  Macklem is critical of the current approach of the Courts to Aboriginal rights and identifies several inconsistencies in particular with the application of section 35.  Macklem argues that the Constitution should protect "indigenous difference" which is based on the cultural differences specific to Aboriginal peoples.  By this approach, he argues that the Constitution supports protection of rights to engage in practices, customs, and traditions, rights relating to territorial interests including Aboriginal title, rights related to interests of Aboriginal sovereignty and self-government, and treaty rights.

Relevance: May be useful for arguing different perspectives, and for discussion of recent treaty law.

Mainville, Robert. “An Overview of Aboriginal and Treaty Rights and Compensation for Their Breach” (Saskatoon: Purich Publishing Ltd., 2001).

Provides a basic, but solid overview of treaty rights with reference to recent cases and changes in law.  Well organized and pithy.  Good summaries at the conclusion of chapters.

Relevance: Useful for locating changes in treaty law occasioned by the Marshall decision.
Miller, J.R.  "Bringing Native People in from the Margins:  The Recent Evolution and Future Prospects of English-Canadian Historiography on Native-Newcomer Relations" in Miller, J.R. Reflections on Native-Newcomer Relations: Selected Essays (Toronto: University of Toronto Press, 2004) 13.

Miller's article provides a critical review of historical scholarship in relation to Aboriginal Peoples.  Beginning with a summary account of early historical writings he follows the evolution of method and subjects of inquiry of historical scholarship, purporting to address the following questions: Why did historians ignore the activities of native peoples? If historians were not writing about aboriginal people, were any other scholars in English Canada? When did this neglect begin to fade and why? What have been the major trends in scholarship, especially historical scholarship, about Aboriginal People over the past 30 years? Are there any indications of where scholarship is headed as the twenty first century begins?

Miller argues convincingly that before the 1970s there was very little historical scholarship dedicated to APs.   He illustrated that early writings were mostly from Christian missionaries or self-trained amateurs – not historians.  Miller is critical of most pre-1970 writings ("salvage anthropology"), pointing out how particular quotes of historians affected Federal policy and other academic work relating to APs.

He explains the absence of lawyers as being related to provisions of the Indian Act which made "the giving or soliciting funds for pursuit of claims a criminal offence".  Such provisions were rescinded in 1951.

Miller states that things finally began to change around 1970 and the publication of Native Rights in Canada by lawyers Peter Cumming and Neil Mickenberg.  The 70s also ushered in the civil rights movement, the American Indian Movement and greater global awareness of the Third World, the White Paper, the Calder decision, and a diversification of methodologies employed by historians.

Miller concludes by pointing out that there is much yet to be done and there are significant hurdles to overcome, not the least of which is the resentment and suspicion among APs of non-native researchers which has been raised by historical approaches.

Relevance: Useful account of historical progress, may be relevant to 649 paper when arguing evolution of treaty rights.

Moen, Robert K.  "Honour Of The Crown:  Historical Background And Development" (Paper presented at the Aboriginal Law and Natural Resource Use Conference, Vancouver, 2005), (Vancouver: Continuing Legal Education Society of British Columbia, 2005).
Very interesting article questions first principles including: sources of "Honour of the Crown" and fiduciary duty; and evolution of equitable principles.  Appears to warn that "equity is flexible" and that "Crown Honour" is not absolute.  Includes discussion of recent cases including Bernard and Marshall.  Notes availability of equitable defences to equitable arguments: laches, acquiescence, but does not discuss in detail.  Focus of application discussion is duty to consult.  But these issues could be translated to a discussion of rights.

Relevance: May be relevant to 649 paper, esp. for presenting the possible limitations of Marshall and Mikisew.

Nowlan, Linda.  "Customary Water Laws and Practices in Canada" (2004) Food and Agriculture Organization of The United Nations <http://www.fao.org/legal/advserv/faoiucncs/canada.pdf>

Solid article -- provides excellent background and thorough arguments.  Background is up to date and included reference to many contemporary issues.  Good analysis of constitutional framework / division of powers.  Discussion of interface between customary rights and statutory rights.  Includes specific reference to AB and problems with the Water Act -- notes that the Guide for Discussion Draft for revisions to the Act provided that "the Province's position is that Aboriginal rights have been extinguished."  Some issues for further research include: updated Bartlett in light of current cases, esp. U.S. cases; examining decisions of tribunals concerning Aboriginal water rights to further consider conflict of statutes with traditional rights.

Relevance: V. useful example of how to organize article and set out background.

O'Callaghan, K. & Mullard, Joanne  "The Marshall and Bernard Decision: The Supreme Court of Canada Takes a Principled Approach to Treaty Rights and Aboriginal Title" Faskens Aboriginal Law Bulletin <www.faskens.com>

Example of initial response to Marshall and Bernard.  Suggests general tightening of law in relation to Aboriginal Title.  Suggests limits on duty to consult.  Industry tarketed.

Relevance: May be useful as counter-point to discussion of cases that may expand recognition of Aboriginal title and consultation requirements.

Pozniak, Kristy.  "Indian Reserved Water Rights: Should Canadian Courts "Nod Approval" to the Winters Doctrine and What are the Implications for Saskatchewan if They Do?" (2006) 69 Saskatchewan Law Review 251.

Pozniak makes the argument for application of the Winters doctrine in Saskatchewan.  Saskatchewan has similar water management legislation to AB and was subject to the NWIA.  Legal background is brief and somewhat of a gloss.  Translation of Winters doctrine to Sask context is reasonably good.  Doesn't add significantly to Bartlett's analysis. Relevant to Alberta context.  Provides specific comparisons to AB scenario.

Relevance: Refer to for discussion of Winters Doctrine (for conference presentation esp.)

Slattery, Brian.  "Making Sense of Aboriginal and Treaty Rights" (2000) 79 Canadian Bar Review 196.

Proposes a framework for understanding Aboriginal and treaty rights generally.  Discusses sources of right and then uses sources to divide Aboriginal rights into classes, including, generic and specific rights, exclusive and non-exclusive rights, and depletable and non-depletable rights.  Provides a good analysis of how doctrine has evolved.

Relevance: Useful for putting everything in context; historical and current context.
Slattery, Brian.  "The Metamorphosis Of Aboriginal Title" (2007) 85 Canadian Bar Review 255.

Follows somewhat from “Making Sense” by discussing the recent evolution of doctrine.  General theme is a shift from “principles of recognition” to “principles of reconciliation” or generative rights, the latter being more flexible and suited to fulfill objects of reconciliation.  Generative rights are “dynamic but latent in form.”  Fulfillment of such rights requires agreement between Indigenous parties and the Crown.

Relevance: Provides a high–level overview of evolving themes in doctrine.
Smith, Christina. “Irrigation Districts and the Duties of Public Utilities” (LLM Paper, University of Calgary, 2006) [unpublished].
Provides analysis of purposes and functions of Irrigation Districts and argues that irrigation districts are tantamount to public utilities.  Argument is based on historical analysis and public interest.  Suggests that the Irrigation Districts Act requires overhaul.

Relevance: Current relevance.  Interesting and convincing analysis of the shortcomings of Irrigation Districts.  Relevant to issues in conference presentation.

Smith, Christina. “The Dampening of Good Intentions: A Review of the Principles & Intents Underlying the First Water Legislation in Southern Alberta” (LLM Paper, University of Calgary, 2006) [unpublished].

Provides a concise history of water legislation in Alberta and points to several shortcoming.  Argument is based on historical analysis and public interest.  

Relevance: Provides an excellent timeline of water legislation in AB.  Interesting and convincing analysis of the shortcomings of current framework.  Relevant to issues in conference presentation.

Statt, Graham R.  "Tapping into Water Rights: An Exploration of Native Entitlement in the Treaty 8 Area of Northern Alberta" (2003) 18 Canadian Journal of Law and Society 103.

Statt considers Aboriginal water rights and title in Treaty 8 area.  Provides a good background on treaty interpretation issues and sources.  Treaty 8 areas are different from others in that the NWIA came into force prior to Treaty 8.  Statt argues that this doesn't (he means shouldn't) affect rights significantly.  Statt's argument appeared to me to have several holes -- in particular with respect to the NWIA - Treaty chronology.  Some discussion of Delgamuukw.  Overall doesn't advance theory much beyond Bartlett. 

Relevance: Very similar analysis to proposed 649 paper.  Not great for form.

