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The following is an annotated bibliography for my major paper as an LL.M. candidate at the University of Calgary.

The objective of my major paper is to analytically review upstream risk allocation in Alberta and to consider opportunities for law reform based on approaches to such in other jurisdictions.

Legislation

Indemnity Provisions in Certain Mineral Agreements, Tex. Civ. Prac. & Rem. Code Ann, Title 6, §127.001 - §127.007 (Vernon 2005).

Louisiana Oilfield Indemnity Act, La. Rev. Stat. Ann. §9:2780 (2002).

New Mexico Oilfield Anti-Indemnity Statute, N.M. Stat. Ann. § 56-7-2 (2002).

Outer Continental Shelf Lands Act, 43 U.S.C. §§ 1331-1356 (2007).

Wyoming Oilfield Anti-Indemnity Act, Wyo. Stat. Ann. § 30-1-131 (2002).

Case Law

Brinkerhoff International Inc. v. Numac Energy Inc., [1998] 1 W.W.R. 322 (Alta. C.A.).

Mobil Oil Canada Ltd. v. Beta Well Service Ltd., [1974] 3 W.W.R. 273 (Alta. C.A.).

SaskPower International Inc. v. UMA/B&V Ltd., [2007] 6 W.W.R. 277 (Sask. C.A.).

TransCanada Pipelines Ltd. v. Potter Station Power Ltd. Partnership, (2003) 226 D.L.R. (4th) 262 (Ont. C.A.).

Contract Exemplars

CAPP/CAODC Master Daywork Contract, online: www.capp.ca.
Standard Contracts for the UK Offshore Oil & Gas Industry, online: http://www.logic-oil.com/contracts.cfm. 
Secondary Materials

Books 

Bankes, Nigel and Bennett Jones Verchere, Canadian Oil & Gas, 2nd ed. (LexisNexis Canada Inc.) 1993 – 2007.

Volume 1 of this excellent loose-leaf service is a textbook on Canadian oil and gas law.  It is a concise and comprehensive narrative, with supporting references to legislation and case law.  The author is a respected professor at the University of Calgary, Faculty of Law and co-editor of the Journal of Energy and Natural Resources Law.
Bott, Robert D., Our Petroleum Challenge: Sustainability into the 21st Century, 7th ed. (Calgary: Canadian Centre for Energy Information, 2004).


This book is an excellent summary of the oil and gas industry in Canada.  It contains practical, intelligible descriptions of the upstream sector, from which can be drawn an understanding of the parties who have an interest in risk allocation and the types of risks that could be considered.  The book is produced by the Canadian Centre for Energy Information, a non-profit organization created to provide publicly available information on all aspects of the Canadian energy business.

Elderkin, Cynthia L. and Shin Doi, Julia S., Behind and Beyond Boilerplate: Drafting Commercial Agreements, 2nd ed. (Thomson Canada Ltd.) 2005. 

This book is a wonderful analysis of the “boilerplate” provisions of commercial agreements, including liability/indemnity clauses and exclusionary clauses.  It includes a review and analysis of the case law considering language contained in such clauses.  Cynthia Elderkin is a partner at the Ottawa office of a major Canadian law firm.  Julia Shin Doi is a lawyer with the Office of the Counsel at York University.

Worthington, Robert C., The Purchasing Law Handbook (LexisNexis Canada Inc.) 2005.

This book is a thorough look at Canadian contract and purchasing law.  It is a very hands-on guide to many aspects of the law that touches the procurement function.  In particular, the laws pertaining to competitive bidding and the battle of the forms are well covered.  The author is a lawyer and regular lecturer on contract and purchasing law.  

Articles

Adams, Julia M. and Milhollin, Karen K., “Indemnity on the Outer Continental Shelf - A Practical Primer” (2002) 27 Tul. Mar. L.J. 43.

This article is a “practical primer” regarding outer continental shelf indemnity claims.  It is an overview of the applicable legislation and cases, and a good description of how to analyze outer continental shelf indemnity in light of such. Julia Adams is a partner in a Houston law firm.  Her practice focuses on the representation of insurers, marine and energy interests, and insurance brokers.  Karen Milhollin is a lawyer admitted to practice in Texas, Georgia and Illinois, and represents foreign and domestic insurers.

Brock Tade, Jeanmarie, “The Texas and Louisiana Anti-Indemnity Statutes as Applied to Oil And Gas Industry Offshore Contracts” (1987) 24 Hous. L. Rev. 665.

This article discusses both the Texas Oilfield Anti-Indemnity Act (“TOAIA") and Louisiana Oilfield Indemnity Act (“LOIA”) and considers how the statutes interplay with the Outer Continental Shelf Lands Act (“OCSLA”). The author gives specific recommendations to energy companies regarding the use of use knock-for-knock contractual terms to manage their liability within these statutory regimes.  The author is a lawyer with a Houston based firm and writes from the perspective of the owner/operator’s position.
Bruner, Philip L. and O’Connor, Patrick J., “Anti-indemnity statutes - Agreements to procure insurance and anti-indemnity laws” (2007) 3 Bruner & O'Connor Construction Law § 10:82 (Westlaw).

The treatise from which this article is drawn is a major work on the significant issues in U.S. construction law.  The piece of interest to this student is a good overview of the workings of anti-indemnity laws generally.  Philip Bruner and Patrick O’Connor are practicing lawyers in the area of construction law.  Both were named in the 2008 edition of The Best Lawyers in America, a peer-review publication for the legal profession. 
Davis, Kevin E., “The Role of Nonprofits in the Production of Boilerplate” (2006) 104 Michigan Law Review 1075.  

This article focuses on the role that can be played by not-for-profit organizations, a large grouping that includes charitable organizations and non-charitable organizations (e.g. trade associations), in the production of boilerplate contracts.  The author takes a strong position that it makes a difference whether boilerplate is produced by a not-for-profit as opposed to a for-profit venture and that under certain conditions it is socially desirable for not-for-profit organizations to play a significant role in the production of boilerplate contracts. The author is a professor at New York University School of Law.

Engerrand, Kenneth G., “Primer of Remedies on the Outer Continental Shelf” (2005) 4 Loy. Mar. L.J. 19 (Westlaw).
This article explains and critiques the remedies that are available for accidents involving oil and gas operations on the outer continental shelf under the Outer Continental Shelf Lands Act.  Kenneth Engerrand is a lawyer with a Houston firm who lectures to classes and seminars on issues of maritime law.  He was an Adjunct Professor at South Texas College of Law and was Faculty Advisor to the Special Maritime Editions of the South Texas Law Journal.

Fox, Thomas R., “Return to Certainty in Risk Assessment, Management and Transfer: The Journey of the Texas Oilfield Anti-Indemnity Act” [2001] 1 I.E.L.T.R. 18.

This article provides an excellent summary of TOAIA history and some detail on the background to its enactment in 1973.  It then covers both industry and legislative developments since TOAIA was enacted.  Finally it reviews several cases that interpreted TOAIA and how the legislation was changed to response to those cases.  The author is a practicing lawyer in Texas and a former colleague of this student.
Gerald, Patrick S. and Williams, Holly B., “Injuries to Third Parties Arising From Oil & Gas Operations: An Analytical Framework For Examining Indemnity and Additional Insured Issues” (2000) 15 J. Nat. Resources & Envtl. L. 21.

This article looks at oilfield service agreements that contain indemnity and insurance clauses compelling contractors (and their insurers) to indemnify the operator for third party losses. There is specific focus on TOAIA.  In addition, the article sets out a general analytical framework to direct the analysis of an indemnity obligation in any jurisdiction.  Both authors are practicing lawyers in Midland, Texas.
Martin, A. Timothy, “Model Contracts: A Survey of the Global Petroleum Industry” (2004) 22 J. Energy & Nat. Resources L. 281.

This article describes the development of model contracts within the petroleum industry across the globe.  There is a brief historical review of the growth of model contracts and comparison amongst some of the various prevailing models in different jurisdictions.  The features important to successful development of an industry accepted model contract are suggested. Timothy Martin is a practicing in-house lawyer in Canada with a large oil and gas company.  

Olyan, Arnie H. and Taylor, John K., “The EPC Contract and the Energy Lawyer” (2007) 44:3 Alta L.R. 539.

This article looks in detail at the clauses found in a typical engineering, procurement and construction contract, but very distinctively from the energy industry perspective.  Although focused on a different sector, the paper is useful in its discussion of the allocation of risks as between the owner and contractor, in particular limitations on liability, in the Alberta energy industry.  Both authors are practicing lawyers in Calgary.  

Robertson, David W., “The Outer Continental Shelf Lands Act's Provisions on Jurisdiction, Remedies, and Choice of Law: Correcting the Fifth Circuit's Mistakes” (2007) 38 J. Mar. L. & Com. 487.

This article includes an interesting discussion of the remedies available under OSCLA, from a law reform perspective.  The solutions proposed are quite balanced; they do not support wholly the owner/operator side or the contractor side. The author is the W. Page Keeton Chair in Tort Law and University Distinguished Teaching Professor, University of Texas at Austin.

Sanchez, Larissa, “Charting the Chaotic Offshore Waters: The Validity of Contractual Indemnity Provisions Pertaining to Injuries Sustained Offshore” (2006) 31 Tul. Mar. L.J. 177 (Westlaw).

This article looks at the approach to indemnities in the U.S. offshore oil and gas industry.  Both the OCSLA and LOIA are detailed.  There is a good discussion about some of the pushback by industry members against the offshore mutual indemnity agreements and anti-indemnity statutes, and an analysis of two important cases on this.  The importance of equalizing the bargaining power of owner/operators and contractors is stressed. Larissa Sanchez graduated in 2007 with her J.D. from Tulane University Law School, where she had been managing editor of the Tulane Maritime Law Journal.  She practices in Texas.

Shilliday, Daniel B. et al, “Contractual Risk-Shifting in Offshore Energy Operations” (2007) 81 Tul. L. Rev. 1579 (Westlaw).

This article is an excellent comparative survey of OCSLA, LOIA and TOAIA.  It looks in detail at provisions of these acts regarding indemnification, insurance and “additional insured”, release agreements, consequential damage caps, and liquidated damages.  The authors are practicing lawyers with the firm of Vinson & Elkins in Texas.  
Smither, John J., “A Primer on Indemnity” (2004) 41 APR Hous. Law. 26 (Westlaw).

This article provides basic but useful coverage of the nature of indemnity as it is understood in Texas law.  In order to understand TOAIA, it is first important to appreciate the nuances of indemnity itself in the jurisdiction.  The author is a lawyer in Houston, practicing general civil litigation. 
White, Hunter H., “Winding Your Way Through the Texas Oilfield Anti-Indemnity Statute, the Fair Notice Requirements and Other Indemnity Related Issues” (1996) 37 S. Tex. L. Rev. 161 (Westlaw).

This article is a meticulous and comprehensive review of the workings of TOAIA.  It covers the types of agreements that fall under TOAIA and those that are excluded.  It lists the aspects of an indemnity agreement required under TOAIA (e.g. negligence, fair notice) and exceptions to the rules. It then describes types of losses and damages included and excluded under TOAIA and under case law.  Hunter White is a partner at a Houston law firm where his practice includes oil and gas and commercial transactions.  
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