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PART 1 FACTS 

1. This is an application pursuant to section 45(1) of the Responsible Energy Development Act,

SA 2012 c R-17.3, for permission to appeal a decision of the Alberta Energy Regulator (AER)

made on May 19, 2023, to deny a deny a motion filed by the Applicant in Regulatory Appeal

1935549 seeking disclosure and access to information held by the AER (the Decision). The

Decision is attached at TAB A.

2. Pieridae Alberta Production Ltd. (Pieridae) applied to the AER in February 2019 for a licence

to construct and operate a sour gas pipeline under Application No. 31097955.

3. The AER approved Application No. 31097955 and issued Pipeline Licence No. 62559 to

Pieridae on August 16, 2021.

4. The Applicant resides on land that is adjacent to the proposed pipeline.

5. In a letter decision issued on January 19, 2022, the AER determined that the Applicant is

directly and adversely affected by the proposed pipeline and granted the Applicant a regulatory

appeal in relation to the approval of Application No. 31097955 and the issuance of Pipeline

Licence No. 62559 pursuant to the Responsible Energy Development Act. 1

6. In Regulatory Appeal 1935549 the AER will decide whether to confirm, vary, suspend, or

revoke its decision to approve Application No. 31097955 and issue Pipeline Licence No. 62559.

1 AER letter decision dated January 19, 2022 attached as Exhibit A to the Affidavit of Michael 

Judd dated October 11, 2022 filed in support of this Application. 
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7. The AER has determined the following issues will be heard in Regulatory Appeal 1935549:

a. the determination of the Emergency Planning Zone for the pipeline, including

methodology used and the application of AER modelling requirements;

b. emergency preparedness and proposed public protection measures;

c. the construction and operation of the pipeline, including the design and monitoring

of the pipeline and the pipeline Integrity Management Program; and

d. the potential effects of the pipeline on the environment.

8. On April 13, 2023, the Applicant filed a motion with the AER in Regulatory Appeal 1935559

(the Motion) seeking disclosure and access to all information collected, received, assessed,

compiled or produced by the AER under AER Directive 067 - Eligibility Requirements for

Acquiring and Holding Energy Licences and Approvals and AER Directive 088 – Licensee

Life-Cycle Management, in relation to Application No. 31097955 and Pipeline Licence No.

62559 and in relation to a holistic licensee assessment of Pieridae and its eligibility to acquire

and hold a licence for energy development in Alberta.

9. The AER denied the Motion in the Decision which is the subject of this application for

permission to appeal.

PART 2 QUESTIONS OF LAW 

10. The Applicant seeks permission to appeal the Decision on the following questions of law:
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a. the AER erred in law by failing to comply with its duty of procedural fairness owed

to the Applicant whose rights, privileges or interests are directly affected, to ensure

that the Applicant has a full and complete opportunity to know and meet the case

against him in an adjudicative hearing;

b. the AER erred in law by contravening the right of the Applicant not to be deprived

of enjoyment of his property except by due process of law, as provided by section

1 of the Alberta Bill of Rights, RSA 2000, c A-14; and

c. the AER erred in law by failing to provide reasons in the Decision which

meaningfully address the submissions made by the Applicant and which are

justifiable, intelligible, and transparent within the applicable legal and factual

context of this matter.

PART 3 STANDARD OF REVIEW 

11. The standard of review for questions of law arising from the Decision is correctness.2

PART 4 ARGUMENT 

12. Section 45(1) of Responsible Energy Development Act provides that the Applicant may seek

permission to appeal a decision of the AER on a question of jurisdiction or law.

13. The test for permission to appeal was set out by this Court in Fort McKay First Nation v

Prosper Petroleum Ltd., and when deciding whether to grant permission this Court considers

2 Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 at para 37. 
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(a) whether the matter raises questions of law of sufficient importance and significance to

merit an appeal, and (b) whether the matter has a reasonable chance of success.3 

The matter raises important and significant questions of law 

14. In proceedings concerning the status of a person directly and adversely affected by a resource

development application, this Court has noted “[t]he AER is mandated to provide for the

efficient, safe, orderly and environmentally responsible development of energy resources in

Alberta”.4

15. The financial and other capacities of an applicant for a licence are always a relevant and

material consideration for the AER insofar as it pertains to exercising its mandate to ensure

efficient, safe, orderly and environmentally responsible development of energy resources, as

is also set out in section 3 of the Responsible Energy Development Act General Regulation,

Alta Reg 90/2013:

[W]here the Regulator is to consider an application or to conduct a regulatory

appeal, reconsideration or inquiry in respect of an energy resource activity under an

energy resource enactment, the Regulator shall consider

(a) the social and economic effects of the energy resource activity,

(b) the effects of the energy resource activity on the environment, and

(c) the impacts on a landowner as a result of the use of the land on which the energy

resource activity is or will be located.

16. AER Directive 067 - Eligibility Requirements for Acquiring and Holding Energy Licences

and Approvals is a governing enactment which sets out requirements on financial, capability

3 Fort McKay First Nation v Prosper Petroleum Ltd., 2019 ABCA 14 at paras 18 and 19. 
4 Fort McMurray Métis Local Council 1935 v Alberta Energy Regulator, 2022 ABCA 179 at para 

22. 
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and compliance information which must be provided to, and collected by, the AER for 

assessment on financial status, magnitude of environmental liabilities, and other factors, 

which are considered by the AER under AER Directive 088 – Licensee Life-Cycle 

Management in relation to applicants and holders of a license to develop energy resources in 

Alberta. 

17. AER Directives 067 and 088 are integral components of Alberta’s liability management

framework for the assessment and consideration of the capacity of licensees in the energy

sector to meet their regulatory obligations.

18. The Applicant submits that the disclosure and access to information requested by the Motion

is relevant and contributes towards a determination of: (1) the social, economic and

environmental effects of Application No. 31097955 and Pipeline Licence No. 62559; (2)

whether Application No. 31097955 and Pipeline Licence No. 62559 constitute efficient, safe,

orderly and environmentally responsible development of energy resources in Alberta; and (3)

the impacts created and risks imposed on the Applicant as a landowner who is directly and

adversely affected by Application No. 31097955 and Pipeline Licence No. 62559.

19. Sections 4.4 and 4.5 of Directive 067 explicitly state that financial information submitted

pursuant to the requirements of the Directive will be used to assess the capability of Pieridae

to perform its regulatory obligations and ensure the safe, orderly, and environmentally

responsible development of energy resources in Alberta, throughout their entire life cycle.
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20. Given these provisions, the disclosure and access to information requested by the Motion must

be relevant to the AER’s determination of issues in Regulatory Appeal 1935549, namely: (a)

emergency preparedness and proposed public protection measures to be implemented by

Pieridae and (b) the construction and operation of the pipeline by Pieridae, including the

design and monitoring of the pipeline and the pipeline Integrity Management Program; and

(c) the potential effects of the pipeline on the environment and Pieridae’s ability to mitigate

those effects. 

21. The requested information pertains to the assessment of the risks associated with Pieridae as

the proposed licensee of this pipeline and the Applicant’s ability, as a directly and adversely

affected person to fully assess the risks imposed upon him by Application No. 31097955 and

Pipeline Licence No. 62559.

22. Moreover, the AER itself has previously indicated to the public that Pieridae’s capacity to

meet its regulatory obligations is of concern and subject to question.5

23. The Applicant does not have access to information requested by the Motion that is essential

to fully evaluate the extent of the direct and adverse impact of Application No. 31097955 and

Pipeline Licence No. 62559 on him, and therefore the Applicant cannot fully exercise his

procedural rights in Regulatory Appeal 1935549, and without this information he is at risk of

being deprived of the use and enjoyment of his property without due process of law.

5 AER letter decisions dated May 13, 2020 and November 2, 2020, attached as Exhibits C and D, 

respectively, to the Affidavit of Michael Judd dated October 11, 2022 filed in support of this 

Application. 
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24. It is unlawful as a matter of procedural fairness for an administrative decision-maker to fail to

disclose relevant information.6

25. In the Decision, the AER did not address the Applicant’s submission on procedural fairness

and, moreover, the AER asserts a separation of regulatory processes between Directives

067/088 and Regulatory Appeal 1935549 which has no support in the AER governing

enactments. Section 2 of Directive 088 explicitly states that the information requested by the

Motion is collected and used by the AER throughout the entire energy development lifecycle

including applications and construction.

26. In the Decision, the AER failed to provide sufficient reasons by not addressing the Applicant’s

submissions on procedural fairness and by not properly or fully considering its governing

enactments including Directives 067, 088 and section 3 of the Responsible Energy

Development Act General Regulation.

The matter has a reasonable chance of success 

27. The duty of procedural fairness is heightened in cases where the decision-making process

resembles an adversarial, trial-like process, and is determinative such that further requests for

review cannot be submitted, and has a significant and adverse impact on a directly affected

person.7

6 Mission Institution v Khela, 2014 SCC 24 at para 82. 
7 Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817 at paras 21 – 25. 
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28. The legal obligation of the AER to ensure that its decisions are reasonable and justifiable

within a given legal and factual context requires the AER to assess and evaluate all evidence

relevant to the matter before it in an open and transparent manner, and this obligation is

heightened in cases where the decision has a significant and adverse impact on a directly

affected person.8

29. A person who is directly affected by a resource development decision is provided with an

enhanced suite of procedural rights to facilitate natural justice and procedural fairness in the

context of a regulatory hearing.9

PART 5 RELIEF SOUGHT 

30. The Applicant seeks an Order granted him permission to appeal the Decision on the questions

of law set out herein.

Estimated time for argument: 30 minutes 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 16TH DAY OF JUNE, 2023. 

Per: _____________________ 

Shaun Fluker 

Counsel for Michael Judd 

8 Normtek Radiation Services Ltd v Alberta Environmental Appeal Board, 2020 ABCA 456 at 

paras 129 – 137. 
9 Kelly v Alberta (Energy Resources Conservation Board), 2012 ABCA 19, at paras 33 – 34. 
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Proceeding 417 

May 19, 2023 

By email only 

Public Interest Law Clinic (University of Calgary) Bennett Jones LLP 
Attn: Sean Fluker   Attn: Daron Naffin  

AER Regulatory Applications 
Attn: Meighan LaCasse  

  Amanda Huxley 

RE: Regulatory Appeal of the Decision to Issue Pipeline Licence No. 62559 
Regulatory Appeal 1935549 
Licence No. 62559 (Licence) 
Application No. 31097955 (Application) 
Michael Judd 
Pieridae Alberta Production Ltd. (Pieridae) 
Alberta Energy Regulator – Regulatory Applications (AER Regulatory Applications) 
(collectively, parties) 
Motion Decision  

Dear parties: 

The panel of Alberta Energy Regulator (AER) hearing commissioners assigned to Proceeding 417 (panel), 
writes to provide our decision on Mr. Judd’s Notice of Motion (motion) filed pursuant to section 44 of the 
Alberta Energy Regulator Rules of Practice (Rules) on April 13, 2023. For the reasons below, we deny Mr. 
Judd’s motion. 

Background 
Mr. Judd’s motion requests an order from the panel granting him: 

…disclosure and access to all information collected, received, assessed, compiled or produced 
by the AER under Directive 067 - Eligibility Requirements for Acquiring and Holding Energy 
Licences and Approvals and Directive 088 – Licensee Life-Cycle Management, in relation to 
Application No. 31097955 and Pipeline Licence No. 62559 and in relation to a holistic licensee 
assessment of Pieridae Alberta Production Ltd. and its associated companies… and its eligibility 
to acquire and hold a licence for energy development in Alberta…. 
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In support of the motion, Mr. Judd submitted an affidavit dated October 11, 2022. 

The panel provided an opportunity for Pieridae and AER Regulatory Applications to make response 
submissions. AER Regulatory Applications did not provide a response to Mr. Judd’s motion. On May 1, 
2023, Pieridae filed its response. Mr. Judd filed a reply submission on May 10, 2023.  

Submissions  
In reaching our decision, we reviewed and considered all submissions received in respect of this matter. 

Mr. Judd submitted that the duty of procedural fairness requires the AER to implement a fair, open and 
transparent process which provides a directly and adversely affected person, such as him, a full and 
complete opportunity to know and meet the case against them. Mr. Judd submitted that he does not have 
access to the information he has requested, and therefore cannot fully exercise his procedural rights in this 
hearing. Mr. Judd submitted that the purpose of this hearing is to determine whether the AER should 
confirm, vary, suspend, or revoke its decision to issue the Licence, and accordingly all financial, capability, 
and compliance information collected, received, assessed, compiled or produced by the AER in relation to 
its holistic licensee assessment of Pieridae and its eligibility to acquire and hold a licence for energy 
development in Alberta, is relevant information in this hearing.  

Mr. Judd further submitted that the disclosure and access to the information requested is relevant and 
material evidence in the proceeding, and the financial and other capabilities of an applicant for a licence 
are a relevant and material consideration for the AER insofar as it pertains to the matters that the panel must 
consider under section 3 of the Responsible Energy Development Act General Regulation (General 
Regulation).   

In response, Pieridae submitted the motion should be dismissed on the basis it seeks relief with respect to 
matters which the AER has already determined extend beyond the scope of this proceeding. Previously, 
Mr. Judd suggested four issues to be included in the issues for this hearing, including the disclosure of 
information received by the AER under Alberta Energy Regulator Directive 067: Eligibility Requirements 
for Acquiring and Holding Energy Licences and Approvals (Directive 067) and Alberta Energy Regulator 
Directive 088: Licensee Life-Cycle Management (Directive 088) in relation to the Application for the 
pipeline and the AER’s evaluation of that information. Pieridae submitted that, in our letter of March 14, 
2023, we found all four issues suggested by Mr. Judd not to be applicable to the regulatory appeal and the 
proposed issues were not included in the issues for the hearing. As a result, the motion is not properly before 
the AER under section 44(1) of the Rules because it does not relate to a matter that requires a decision or 
order from the AER, and that, as a decision has already been made, the motion relates to matters which are 
outside of the subject proceeding.  
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3    

Pieridae submitted that the content of the motion represents a clear departure from the legislative framework 
for regulatory appeals, which requires the AER to consider factors specific to a particular project as 
indicated under section 3 of the General Regulation. Pieridae noted that under section 31.1 of the Rules, 
the AER may allow for the submission of new information in a regulatory appeal “if the information is 
relevant and material to the decision appealed from and was not available to the person who made the 
decision at the time the decision was made.” Pieridae submitted that the panel’s March 14, 2023 decision 
concerning the list of issues for this proceeding is determinative of whether the information sought through 
the motion is relevant and material. As the panel rejected a proposed issue that relates to precisely the same 
information requested in the motion, it can be logically concluded that such information is not relevant or 
material.  

Pieridae further submitted that the matters related to licensee eligibility and the assessment of its financial 
and operational capabilities are not germane to this regulatory appeal because the AER’s oversight of 
licensees is separate and distinct from the legislative and regulatory requirements applicable for pipeline 
licences under Directive 056: Energy Development Applications and Schedules (Directive 056). The 
information received by the AER is not directly related to Pieridae’s Application for the pipeline Licence 
and is instead the subject of entirely separate regulatory filings made by Pieridae. The materials sought 
through the motion are irrelevant to the AER’s decision of whether to confirm, vary, suspend or revoke the 
decision to issue the Licence to Pieridae.   

Reasons for Decision  
To decide Mr. Judd’s motion, we will consider whether the information requested by Mr. Judd is relevant 
and material to this proceeding.  

This proceeding is the regulatory appeal of the decision to issue the Licence to Pieridae. On March 14, 
2023, we decided the following issues for the hearing:  

1. The determination of the Emergency Planning Zone for the pipeline, including methodology used 
and the applications of AER Modelling requirements; 

2. Emergency preparedness and proposed public protection measures; 

3. The construction and operation of the pipeline, including the design and monitoring of the pipeline 
and the pipeline Integrity Management Program; and 

4. The potential effects of the pipeline on the environment.   
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Not before us in this regulatory appeal and not included in the issues for the hearing are the AER’s decision 
to grant Pieridae licence eligibility, Pieridae’s ongoing license eligibility requirements or related regulatory 
filings with the AER, or any application currently or previously before the AER or a regulatory appeal of 
any AER decision issued in respect of the transfer of licences to Pieridae.  

Licence Eligibility under Directive 067 
Determination of licence eligibility under Directive 067 is a separate regulatory process from deciding an 
application for a new licence under the Pipeline Act. A licensee’s licence eligibility is not determined anew 
with every application for a new licence. Licence eligibility must be obtained pursuant to the eligibility 
application process set out in Directive 067 before a prospective licensee can make any application to the 
AER in respect of a licence under, among other enactments, the Pipeline Act. Section 2.2.1 of Directive 
056 provides that “the AER cannot consider a licence application unless the applicant and all consultants 
have a valid BA code and the applicant has obtained licensee eligibility from the AER (see Directive 067)”. 
Once obtained, licence eligibility must be maintained, and is subject to regulatory processes separate from 
deciding an application for a licence. We note that the copy of the Application on the record of this 
proceeding includes Pieridae’s BA code.1  

This regulatory appeal is not in respect of the decision to grant Pieridae licensee eligibility, and nor is the 
determination of Pieridae’s licence eligibility an issue for the hearing on the regulatory appeal. This 
regulatory appeal is in respect of the decision to issue the Licence; what is required in respect of licence 
eligibility in this matter is that Pieridae hold a valid BA code and have obtained licensee eligibility.  

Assessment Under Directive 088 
The holistic licensee assessment referred to under Directive 088 is a separate regulatory process from 
deciding an application for a new licence under the Pipeline Act. While a licence transfer application will 
trigger a holistic licensee assessment of both the transferor and transferee, this is not the case for an 
application for a new licence. No licence transfer application or regulatory appeal of a decision on a licence 
transfer application is before this panel.  

Regulatory Appeal 
Pursuant to sections 36 and 38 of the Responsible Energy Development Act (REDA), to be granted a request 
for a regulatory appeal of a decision of the AER made under an energy resource enactment, such as the 
Pipeline Act, without a hearing, the requester of the regulatory appeal must be a person who is directly and 
adversely affected by the decision that is the subject of their request.  

 
1 Exhibit 2.02, pdf 2. 
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This regulatory appeal is being held because Mr. Judd requested a regulatory appeal of the decision to issue 
the Licence and his request was granted. The AER determined that Mr. Judd had demonstrated that he may 
be directly and adversely affected by the decision to issue the Licence due to the possibility that he may 
have to shelter-in-place should an emergency come to pass, and, because in the event of evacuation, his 
evacuation route passes through the pipeline emergency planning zone, which may put him in harm’s way 
in the event of a sour gas release.2 

A regulatory appeal is an appeal to the AER of a specific decision it has issued; it is not the opportunity to 
appeal other decisions of the AER for which requests for regulatory appeal were not granted, or to obtain 
on the record of a regulatory appeal information that is not related to the decision which is the subject of 
the regulatory appeal.  

While the record of a regulatory appeal is not limited to only the record of what was before the person who 
made the decision that is the subject of the regulatory appeal, information submitted to the record of the 
regulatory appeal must be relevant to the proceeding. We will not require the disclosure of information that 
is not relevant and material to the matter before us. 

Relevancy of the Requested Information to the Regulatory Appeal 
Mr. Judd’s motion seeks the disclosure of information on the record of this regulatory appeal that is in 
respect of Pieridae and other regulatory processes concerning Pieridae, but not in respect of the decision to 
issue the Licence. Mr. Judd asserted that the information he requests is relevant to this proceeding, but has 
not explained to us how it is relevant. Mr. Judd has not explained how the information he requests relates 
or may relate to the direct and adverse effect to him of the decision to issue the Licence, or how it may 
assist us in making our decision on the regulatory appeal of the decision to issue the Licence. 

Mr. Judd’s affidavit relates largely to different applications previously before the AER in respect of the 
transfer of licences to Pieridae and does not address any direct and adverse effect to him of the decision to 
issue the Licence. The panel notes that Mr. Judd’s affidavit states that it is made in support of his motion: 

…for disclosure and access to all information collected, received, assessed, compiled or 
produced by the [AER] under [Directive 067] in relation to the [Application] and [Licence], or 
otherwise, in relation to a financial/capability assessment and compliance history of [Pieridae] 
and its associated companies… and its eligibility to acquire and hold a licence for energy 
development in Alberta. (underlining added) 
 

 
2 Decision by the AER on the Request for Regulatory Appeal by Michael Judd of the Decision to issue Pipeline 
Licence No. 62559, January 19, 2022, pages 9-10 
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It appears to us that the information Mr. Judd seeks extends far beyond the Application, the Licence, and 
this proceeding. We do not see the relevance of this information to the issues for the hearing or our decision 
on this regulatory appeal. Mr. Judd has not convinced us that the information he seeks to have disclosed on 
the record of this regulatory appeal is relevant and material to this regulatory appeal. 

Factors to Consider 
Pursuant to section 15 of REDA and section 3 of the General Regulation, when the AER is “to conduct a 
regulatory appeal… in addition to any other factor it may or must consider in conducting the regulatory 
appeal… [it] shall consider 

(a) the social and economic effects of the energy resource activity, 
(b) the effects of the energy resource activity on the environment, and 
(c) the impacts on a landowner as a result of the use of the land on which the energy resource 
activity is or will be located.” 
 

Mr. Judd submitted that the information he requests: 

…is relevant and contributes towards a determination of: (1) the social, economic and 
environmental effects of [the Application and Licence]; (2) whether [the Application and 
Licence] constitute efficient, safe, orderly and environmentally responsible development of 
energy resources in Alberta; and (3) the impacts created and risks imposed on the Applicant as a 
landowner who is directly and adversely affected by [the Application and Licence]…. 
 

For this proceeding, the energy resource activity is the pipeline licensed by the Licence. Given that Mr. 
Judd has failed to address how the information he requests relates or may relate to the direct and adverse 
effect to him of the AER’s decision to issue the Licence or to our decision on this regulatory appeal, we are 
not convinced that the information he requests is relevant and material to our consideration of the factors 
set out in section 3 of the General Regulation.  

When deciding this regulatory appeal, we will consider the factors set out in section 3 of the General 
Regulation in respect of the pipeline licensed by the Licence in light of the record before us at that time, 
including any submissions by the parties about the economic effects of the pipeline. 
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Conclusion 
For the reasons above, the panel denies the motion filed by Mr. Judd on April 13, 2023.  

 
Sincerely, 
 
 

C.L.F. Chiasson, Presiding Hearing Commissioner   
 
 

cc: M. Sawyer, Hayduke & Associates (2021) Ltd.  
T. Myers, Bennett Jones LLP 
B. Kapel Holden, AER Panel Counsel 
L. Mosher, AER Panel Counsel 
E. Arruda, AER Hearing Coordinator 
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