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COURT OF APPEAL OF ALBERTA

Form AP-3
[Rule 14.53]
COURT OF APPEAL FILE NUMBER: 2301-0144AC
TRIAL COURT FILE NUMBER: N/A
REGISTRY OFFICE: CALGARY
APPLICANT: MICHAEL JUDD
STATUS ON APPEAL: APPELLANT
STATUS ON APPLICATION: APPLICANT
RESPONDENTS: ALBERTA ENERGY

REGULATOR and PIERIDAE
ALBERTA PRODUCTION LTD.

STATUS ON APPEAL: RESPONDENTS
STATUS ON APPLICATION: RESPONDENTS
DOCUMENT: APPLICATION OF MICHAEL JUDD FOR

PERMISSION TO APPEAL

ADDRESS FOR SERVICE AND University of Calgary Public Interest Law Clinic
CONTACT INFORMATION OF Attention: Shaun Fluker
PARTY FILING THIS DOCUMENT: Suite 4340, Murray Fraser Hall

2500 University Drive NW

Calgary, Alberta T2N 1N4

Counsel for Michael Judd

T: 403.220.4939

Email: sfluker@ucalgary.ca

and

CONTACT INFORMATION OF ALL Alberta Energy Regulator
OTHER PARTIES: Attention: Meighan LaCasse
Suite 1000, 250 — 5" Street SW
Calgary, Alberta T2P OR4
T: 403.297.3488
Email: Meighan.LaCasse@aer.ca
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Bennett Jones LLP

Attention: Daron Naffin

4500 Bankers Hall East

855 — 2nd Street SW

Calgary, Alberta T2P 4K7

Counsel for Pieridae Alberta Production Ltd.
T:403.298.3668

Email: naffind@bennettjiones.com

NOTICE TO RESPONDENT(S): ALBERTA ENERGY REGULATOR and
PIERIDAE ALBERTA PRODUCTION LTD.
(RESPONDENTS)
WARNING

If you do not come to Court on the date and time shown below either in person or by
your lawyer, the Court may give the applicant what it wants in your absence. You will
be bound by any order that the Court makes. If you intend to rely on other evidence or
a memorandum in support of your position when the application is heard or
considered, you must file and serve those documents in compliance with the Rules.
(Rule 14.41 and 14.43)

NOTICE TO RESPONDENT(S):
You have the right to state your side of this matter before the Court.

To do so, you must be in Court when the application is heard as shown below:

Date: September 13, 2023

Time: 09:30am

Where: Calgary, Court of Appeal

Before: single judge of the court (Rule 14.37)

Nature of Application and Relief Sought:

1. This Application is brought by Michael Judd (the Applicant) pursuant to section
45(1) of the Responsible Energy Development Act, SA 2012 ¢ R-17.3 requesting
permission to appeal a decision of the Alberta Energy Regulator (AER) dated
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May 19, 2023, to deny a motion filed by the Applicant in Regulatory Appeal
1935549 seeking disclosure and access to information held by the AER.

Grounds for making this application:

2. The Applicant is a person who is directly and adversely affected by Application
No. 31097955 made by Pieridae Alberta Production Ltd. (Pieridae) to the AER
and Pipeline Licence No. 62559 issued by the AER to Pieridae, pursuant to the
Responsible Energy Development Act.

3. In Regulatory Appeal 1935549 the AER will decide whether to confirm, vary,
suspend, or revoke its decision to approve Application No. 31097955 and issue
Pipeline Licence No. 62559.

4, The AER has determined the following issues will be heard in Regulatory Appeal
1935549:

a. the determination of the Emergency Planning Zone for the pipeline,
including methodology used and the application of AER modelling
requirements;

b. emergency preparedness and proposed public protection measures;

c. the construction and operation of the pipeline, including the design and
monitoring of the pipeline and the pipeline Integrity Management Program,;
and

d. the potential effects of the pipeline on the environment.

5. A hearing date has not yet been set for Regulatory Appeal 1935549, and based
on submissions from the parties on scheduling it appears unlikely the hearing will
take place before the end of 2023.

6. On April 13, 2023, the Applicant filed a motion with the AER in Regulatory Appeal
1935559 (the Motion) seeking disclosure and access to all information collected,
received, assessed, compiled or produced by the AER under Directive 067 -
Eligibility Requirements for Acquiring and Holding Energy Licences and
Approvals and Directive 088 — Licensee Life-Cycle Management, in relation to
Application No. 31097955 and Pipeline Licence No. 62559 and in relation to a
holistic licensee assessment of Pieridae and its eligibility to acquire and hold a
licence for energy development in Alberta.

7. On May 1, 2023, Pieridae filed a response submission with the AER to the
Motion and on May 10, 2023, the Applicant filed a reply submission to the AER.

8. The AER denied the Motion by way of written reasons set out in a letter decision
dated May 19, 2023 (the “Decision”).

9. This Application seeks permission to appeal the Decision.



10.

11.

Section 45(1) of the Responsible Energy Development Act provides that the
Applicant may seek permission to appeal a decision of the AER on a question of
jurisdiction or law.

The Decision raises the following questions of law:

a.

the AER erred in law by failing to comply with its duty of procedural
fairness owed to the Applicant whose rights, privileges or interests are
directly affected, to ensure that the Applicant has a full and complete
opportunity to know and meet the case against him in an adjudicative
hearing;

the AER erred in law by contravening the right of the Applicant not to be
deprived of enjoyment of his property except by due process of law, as
provided by section 1 of the Alberta Bill of Rights, RSA 2000, ¢ A-14; and

the AER erred in law by failing to provide reasons which meaningfully
address the submissions made by the Applicant and which are justifiable,
intelligible, and transparent within the legal and factual context of the
Decision.

Material or evidence to be relied on:

12.

13.

Memorandum of Argument, filed.

Affidavit of Michael Judd, filed.

Applicable Acts, regulations and rules:

14.

15.

16.

17.

18.

19.

Responsible Energy Development Act, SA 2012 ¢ R-17.3.

Responsible Energy Development Act General Regulation, Alta Reg 90/2013

Alberta Bill of Rights, RSA 2000, c A-14.

AER Directive 067 - Eligibility Requirements for Acquiring and Holding Energy
Licences and Approvals.

AER Directive 088 - Licensee Life-Cycle Management

Alberta Rules of Court, Alta Reg 124/2010.
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M/{':,,\, Ash ‘ Energy
— Regulator

Hearing Commissioners’ Office

Proceeding 417 Suite 1000, 250 - 5 Street SW
Calgary, Alberta T2P OR4

May 19, 2023 Canada

By email only

Public Interest Law Clinic (University of Calgary) Bennett Jones LLP

Attn: Sean Fluker Attn: Daron Naffin

AER Regulatory Applications
Attn: Meighan LaCasse
Amanda Huxley

RE: Regulatory Appeal of the Decision to Issue Pipeline Licence No. 62559
Regulatory Appeal 1935549
Licence No. 62559 (Licence)
Application No. 31097955 (Application)
Michael Judd
Pieridae Alberta Production Ltd. (Pieridae)
Alberta Energy Regulator — Regulatory Applications (AER Regulatory Applications)
(collectively, parties)
Motion Decision

Dear parties:

The panel of Alberta Energy Regulator (AER) hearing commissioners assigned to Proceeding 417 (panel),
writes to provide our decision on Mr. Judd’s Notice of Motion (motion) filed pursuant to section 44 of the
Alberta Energy Regulator Rules of Practice (Rules) on April 13,2023. For the reasons below, we deny Mr.

Judd’s motion.

Background

Mr. Judd’s motion requests an order from the panel granting him:

...disclosure and access to all information collected, received, assessed, compiled or produced
by the AER under Directive 067 - Eligibility Requirements for Acquiring and Holding Energy
Licences and Approvals and Directive 088 — Licensee Life-Cycle Management, in relation to
Application No. 31097955 and Pipeline Licence No. 62559 and in relation to a holistic licensee
assessment of Pieridae Alberta Production Ltd. and its associated companies. .. and its eligibility
to acquire and hold a licence for energy development in Alberta....



In support of the motion, Mr. Judd submitted an affidavit dated October 11, 2022.

The panel provided an opportunity for Pieridaec and AER Regulatory Applications to make response
submissions. AER Regulatory Applications did not provide a response to Mr. Judd’s motion. On May 1,
2023, Pieridae filed its response. Mr. Judd filed a reply submission on May 10, 2023.

Submissions

In reaching our decision, we reviewed and considered all submissions received in respect of this matter.

Mr. Judd submitted that the duty of procedural fairness requires the AER to implement a fair, open and
transparent process which provides a directly and adversely affected person, such as him, a full and
complete opportunity to know and meet the case against them. Mr. Judd submitted that he does not have
access to the information he has requested, and therefore cannot fully exercise his procedural rights in this
hearing. Mr. Judd submitted that the purpose of this hearing is to determine whether the AER should
confirm, vary, suspend, or revoke its decision to issue the Licence, and accordingly all financial, capability,
and compliance information collected, received, assessed, compiled or produced by the AER in relation to
its holistic licensee assessment of Pieridae and its eligibility to acquire and hold a licence for energy

development in Alberta, is relevant information in this hearing.

Mr. Judd further submitted that the disclosure and access to the information requested is relevant and
material evidence in the proceeding, and the financial and other capabilities of an applicant for a licence
are a relevant and material consideration for the AER insofar as it pertains to the matters that the panel must
consider under section 3 of the Responsible Energy Development Act General Regulation (General

Regulation).

In response, Pieridae submitted the motion should be dismissed on the basis it seeks relief with respect to
matters which the AER has already determined extend beyond the scope of this proceeding. Previously,
Mr. Judd suggested four issues to be included in the issues for this hearing, including the disclosure of
information received by the AER under Alberta Energy Regulator Directive 067: Eligibility Requirements
for Acquiring and Holding Energy Licences and Approvals (Directive 067) and Alberta Energy Regulator
Directive 088: Licensee Life-Cycle Management (Directive 088) in relation to the Application for the
pipeline and the AER’s evaluation of that information. Pieridae submitted that, in our letter of March 14,
2023, we found all four issues suggested by Mr. Judd not to be applicable to the regulatory appeal and the
proposed issues were not included in the issues for the hearing. As a result, the motion is not properly before
the AER under section 44(1) of the Rules because it does not relate to a matter that requires a decision or
order from the AER, and that, as a decision has already been made, the motion relates to matters which are

outside of the subject proceeding.
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Pieridae submitted that the content of the motion represents a clear departure from the legislative framework
for regulatory appeals, which requires the AER to consider factors specific to a particular project as
indicated under section 3 of the General Regulation. Pieridae noted that under section 31.1 of the Rules,
the AER may allow for the submission of new information in a regulatory appeal “if the information is
relevant and material to the decision appealed from and was not available to the person who made the
decision at the time the decision was made.” Pieridae submitted that the panel’s March 14, 2023 decision
concerning the list of issues for this proceeding is determinative of whether the information sought through
the motion is relevant and material. As the panel rejected a proposed issue that relates to precisely the same
information requested in the motion, it can be logically concluded that such information is not relevant or

material.

Pieridae further submitted that the matters related to licensee eligibility and the assessment of its financial
and operational capabilities are not germane to this regulatory appeal because the AER’s oversight of
licensees is separate and distinct from the legislative and regulatory requirements applicable for pipeline
licences under Directive 056: Energy Development Applications and Schedules (Directive 056). The
information received by the AER is not directly related to Pieridae’s Application for the pipeline Licence
and is instead the subject of entirely separate regulatory filings made by Pieridae. The materials sought
through the motion are irrelevant to the AER’s decision of whether to confirm, vary, suspend or revoke the

decision to issue the Licence to Pieridae.

Reasons for Decision
To decide Mr. Judd’s motion, we will consider whether the information requested by Mr. Judd is relevant

and material to this proceeding.

This proceeding is the regulatory appeal of the decision to issue the Licence to Pieridae. On March 14,

2023, we decided the following issues for the hearing:

1. The determination of the Emergency Planning Zone for the pipeline, including methodology used

and the applications of AER Modelling requirements;
2. Emergency preparedness and proposed public protection measures;

3. The construction and operation of the pipeline, including the design and monitoring of the pipeline

and the pipeline Integrity Management Program; and

4. The potential effects of the pipeline on the environment.
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Not before us in this regulatory appeal and not included in the issues for the hearing are the AER’s decision
to grant Pieridae licence eligibility, Pieridae’s ongoing license eligibility requirements or related regulatory
filings with the AER, or any application currently or previously before the AER or a regulatory appeal of

any AER decision issued in respect of the transfer of licences to Pieridae.

Licence Eligibility under Directive 067

Determination of licence eligibility under Directive 067 is a separate regulatory process from deciding an
application for a new licence under the Pipeline Act. A licensee’s licence eligibility is not determined anew
with every application for a new licence. Licence eligibility must be obtained pursuant to the eligibility
application process set out in Directive 067 before a prospective licensee can make any application to the
AER in respect of a licence under, among other enactments, the Pipeline Act. Section 2.2.1 of Directive
056 provides that “the AER cannot consider a licence application unless the applicant and all consultants
have a valid BA code and the applicant has obtained licensee eligibility from the AER (see Directive 067)”.
Once obtained, licence eligibility must be maintained, and is subject to regulatory processes separate from
deciding an application for a licence. We note that the copy of the Application on the record of this

proceeding includes Pieridae’s BA code.'

This regulatory appeal is not in respect of the decision to grant Pieridae licensee eligibility, and nor is the
determination of Pieridae’s licence eligibility an issue for the hearing on the regulatory appeal. This
regulatory appeal is in respect of the decision to issue the Licence; what is required in respect of licence

eligibility in this matter is that Pieridae hold a valid BA code and have obtained licensee eligibility.

Assessment Under Directive 088

The holistic licensee assessment referred to under Directive 088 is a separate regulatory process from
deciding an application for a new licence under the Pipeline Act. While a licence transfer application will
trigger a holistic licensee assessment of both the transferor and transferee, this is not the case for an
application for a new licence. No licence transfer application or regulatory appeal of a decision on a licence

transfer application is before this panel.

Regulatory Appeal

Pursuant to sections 36 and 38 of the Responsible Energy Development Act (REDA), to be granted a request
for a regulatory appeal of a decision of the AER made under an energy resource enactment, such as the
Pipeline Act, without a hearing, the requester of the regulatory appeal must be a person who is directly and

adversely affected by the decision that is the subject of their request.

! Exhibit 2.02, pdf 2.
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This regulatory appeal is being held because Mr. Judd requested a regulatory appeal of the decision to issue
the Licence and his request was granted. The AER determined that Mr. Judd had demonstrated that he may
be directly and adversely affected by the decision to issue the Licence due to the possibility that he may
have to shelter-in-place should an emergency come to pass, and, because in the event of evacuation, his
evacuation route passes through the pipeline emergency planning zone, which may put him in harm’s way

in the event of a sour gas release.’

A regulatory appeal is an appeal to the AER of a specific decision it has issued; it is not the opportunity to
appeal other decisions of the AER for which requests for regulatory appeal were not granted, or to obtain
on the record of a regulatory appeal information that is not related to the decision which is the subject of

the regulatory appeal.

While the record of a regulatory appeal is not limited to only the record of what was before the person who
made the decision that is the subject of the regulatory appeal, information submitted to the record of the
regulatory appeal must be relevant to the proceeding. We will not require the disclosure of information that

1s not relevant and material to the matter before us.

Relevancy of the Requested Information to the Regulatory Appeal

Mr. Judd’s motion seeks the disclosure of information on the record of this regulatory appeal that is in
respect of Pieridae and other regulatory processes concerning Pieridae, but not in respect of the decision to
issue the Licence. Mr. Judd asserted that the information he requests is relevant to this proceeding, but has
not explained to us how it is relevant. Mr. Judd has not explained how the information he requests relates
or may relate to the direct and adverse effect to him of the decision to issue the Licence, or how it may

assist us in making our decision on the regulatory appeal of the decision to issue the Licence.

Mr. Judd’s affidavit relates largely to different applications previously before the AER in respect of the
transfer of licences to Pieridae and does not address any direct and adverse effect to him of the decision to

issue the Licence. The panel notes that Mr. Judd’s affidavit states that it is made in support of his motion:

...for disclosure and access to all information collected, received, assessed, compiled or
produced by the [AER] under [Directive 067] in relation to the [Application] and [Licence], or
otherwise, in relation to a financial/capability assessment and compliance history of [Pieridae]
and its associated companies... and its eligibility to acquire and hold a licence for energy
development in Alberta. (underlining added)

2 Decision by the AER on the Request for Regulatory Appeal by Michael Judd of the Decision to issue Pipeline
Licence No. 62559, January 19, 2022, pages 9-10
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It appears to us that the information Mr. Judd seeks extends far beyond the Application, the Licence, and
this proceeding. We do not see the relevance of this information to the issues for the hearing or our decision
on this regulatory appeal. Mr. Judd has not convinced us that the information he seeks to have disclosed on

the record of this regulatory appeal is relevant and material to this regulatory appeal.

Factors to Consider
Pursuant to section 15 of REDA and section 3 of the General Regulation, when the AER is “to conduct a
regulatory appeal... in addition to any other factor it may or must consider in conducting the regulatory
appeal... [it] shall consider

(a) the social and economic effects of the energy resource activity,

(b) the effects of the energy resource activity on the environment, and

(c) the impacts on a landowner as a result of the use of the land on which the energy resource
activity is or will be located.”

Mr. Judd submitted that the information he requests:

...is relevant and contributes towards a determination of: (1) the social, economic and
environmental effects of [the Application and Licence]; (2) whether [the Application and
Licence] constitute efficient, safe, orderly and environmentally responsible development of
energy resources in Alberta; and (3) the impacts created and risks imposed on the Applicant as a
landowner who is directly and adversely affected by [the Application and Licence]....

For this proceeding, the energy resource activity is the pipeline licensed by the Licence. Given that Mr.
Judd has failed to address how the information he requests relates or may relate to the direct and adverse
effect to him of the AER’s decision to issue the Licence or to our decision on this regulatory appeal, we are
not convinced that the information he requests is relevant and material to our consideration of the factors

set out in section 3 of the General Regulation.

When deciding this regulatory appeal, we will consider the factors set out in section 3 of the General
Regulation in respect of the pipeline licensed by the Licence in light of the record before us at that time,

including any submissions by the parties about the economic effects of the pipeline.
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Conclusion
For the reasons above, the panel denies the motion filed by Mr. Judd on April 13, 2023.

Sincerely,

C.L.F. Chiasson, Presiding Hearing Commissioner

cc: M. Sawyer, Hayduke & Associates (2021) Ltd.
T. Myers, Bennett Jones LLP
B. Kapel Holden, AER Panel Counsel
L. Mosher, AER Panel Counsel
E. Arruda, AER Hearing Coordinator
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STATUS ON APPEAL:
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APPELLANT
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Counsel for Michael Judd T:
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1. Particulars of Judgment, Order or Decision Appealed From:

Date pronounced: May 19, 2023
Date entered: May 19, 2023
Date served: May 19, 2023

Official neutral citation of reasons for decision, if any: N/A

2. Indicate where the matter originated:
Court of King’s Bench

Judicial Centre:

Justice:
On appeal from a King’s Bench Applications Judge or a Justice of the Court of
Justice?:

Yes X No

Official neutral citation of reasons for decision, if any, of the Applications Judge or
Justice of the Court of Justice:

X Board, Tribunal or Professional Discipline Body
Specify Body: Alberta Energy Regulator (AER)

3. Details of Permission to Appeal, if required (Rules 14.5 and 14.12(3)(a)).
Permission not required, or X Granted:
Date: October 20, 2023

Justice: A. Kirker

4. Portion being appealed (Rule 14.12(2)(c)):
X. Whole, or
Only specific parts (if specific part, indicate which part):

5. Provide a brief description of the issues:

In denying a motion for disclosure filed by the Appellant in Regulatory Appeal
1935549, did the AER err in law by effectively confining themselves to the
information obtained by the AER under Directive 0567

6. Provide a brief description of the relief claimed:

The Appellant seeks an Order quashing the AER decision denying his motion for
disclosure, and directing the AER to disclose the information requested by the
Appellant in his motion dated April 13, 2023 and filed in Regulatory Appeal 1935549.

2

Classification: Protected A
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7. Is this appeal required to be dealt with as a fast track appeal? (Rule 14.14)
Yes X No

8. Does this appeal involve the custody, access, guardianship, parenting time,
decision-making responsibility, contact or support of a child? (Rule
14.14(2)(b))

Yes X No

9. Will an application be made to expedite this appeal?
Yes X No

10.1s Judicial Dispute Resolution with a view to settlement or crystallization of
iIssues appropriate? (Rule 14.60)

Yes X No
11.Could this matter be decided without oral argument? (Rule 14.32(2))
Yes X No

12.Are there any restricted access orders or statutory provisions that affect the
privacy of this file? (Rules 6.29, 14.12(2)(e),14.83)
Yes X No

If yes, provide details:
(Attach a copy of any order.)

13.List respondent(s) or counsel for the respondent(s), with contact information:

Alberta Energy Regulator

Attention: JoAnn Jamieson

Jamieson Laurin + Co

PO Box 904, 23 White Avenue

Bragg Creek, AB TOL OKO

Counsel for the Alberta Energy Regulator
T:403.465.1424

Email: jjamieson@jamiesonlaurin.com

Pieridae Alberta Production Ltd.

Attention: Bruce Mellett, Daron Naffin and Adam Williams
Bennett Jones LLP

4500 Bankers Hall East, 855 — 2"d Street SW

Calgary, AB T2P 4K7

Counsel for Pieridae Alberta Production Ltd.

T: 403.298.3319

Email: mellettb@bennettjones.com

Classification: Protected A
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If specified constitutional issues are raised, service on the Attorney General is
required under s. 24 of the Judicature Act: Rule 14.18(1)(c)(viii).

14.Attachments (check as applicable)

X.  Order or judgment under appeal if available (not reasons for decision) (Rule
14.12(3))

Earlier order of Applications Judge, etc. (Rule 14.18(1)(c))
Order granting permission to appeal (Rule 14.12(3)(a))
Copy of any restricted access order (Rule 14.12(2)(e))

If any document is not available, it should be appended to the factum, or included
elsewhere in the appeal record.

Classification: Protected A
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